
 

UNITED STATE BANKRUPTCY COURT 
FOR THE DISTRICT OF MINNESOTA 

 
AUSTIN, MICHAEL ROBERT AND CARRIE ANN         CASE NUMBER: 04-45325 

 DEBTORS      MOTION FOR RELIEF  
FROM THE AUMTOMATIC STAY 

 
1) Jeffrey Elfering and Patricia Elfering through their counsel of record, Robert P. 

Cunningham of Quinlivan & Hughes, P.A., and pursuant to Bankruptcy Rules 4001 

and 9014, moves the Court for relief from the automatic stay set forth in 11 U.S.C. § 

362. 

2) The court will hold a hearing on this motion at 2:00 p.m. on November 4, 2004, at the 

United States Courthouse at 300 South Fourth Street, in Minneapolis, Minnesota.   

3) Any response to this motion must be filed and delivered not later than November 1, 

2004, which is three days before the time set for the hearing (excluding Saturdays, 

Sundays and holidays), or filed and served by mail not later than October 26, 2004, 

which is seven days before the time set for hearing (excluding Saturdays, Sundays 

and holidays).  UNLESS A RESPONSE TO THIS MOTION IS TIMELY FILED, 

THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.   

4) This Court has jurisdiction of this matter pursuant to 28 U.S.C. §1471 and 11 U.S.C. 

§ 362.   

5) Michael Robert Austin and Carrie Ann Austin, Debtors, filed Chapter 7 Bankruptcy 

petition on or about September 22, 2004.  

6) The Debtors are the owners of: 1980 Dodge Van; Flower shop inventory; Home 

Décor Inventory; Quilted Bear Consignment Items; HP Computer with printer; IBM 

Computer with printer; 1998 IBM Office Jet Computer; Fax Machine; 2000 HP 



Vectra; HP Laserjet; Other Misc. Office Equipment and Supplies (hereinafter 

“Collateral”). 

7) The Elferings have a perfected security interest in the Collateral by virtue of an 

installment promissory note and security agreement. See attached Exhibit A and B.  

8) The Debtors are in default of the obligations owing to the Elferings and the current 

amount owing is approximately $220,662.85, plus interest.  

9) The Elferings commenced a District Court action on July 16, 2004 against Debtors to 

collect on the installment promissory note and security agreement.  On June 16, 2004, 

Judge Lorette of Stearns County District Court issued a Temporary Restraining Order 

against Debtors to preclude them from disposing of secured Collateral under the 

installment promissory note and security agreement entered into with the Elferings.  

See attached Exhibit C.  The Temporary Restraining Order required Debtors to return 

all secured Collateral to the Elferings.   Debtors have not returned all secured 

Collateral to the Elferings and the Elferings have not been able to sell the Collateral 

in accordance with the security agreement as this Bankruptcy proceeding was 

initiated one day prior to a District Court hearing requesting the court allow the 

secured Collateral to be returned and sold.   

10) The Debtors have asserted counterclaims against the Elferings in this District Court 

action. See Exhibit D.  The Debtors list said counterclaims as an asset in this 

Bankruptcy proceeding.   

11) The fair market value of the above mentioned property has decreased and continues 

to decrease.  



12) Pursuant to the schedules filed, the Debtors have no equity in the property and the 

property is not necessary to an effective reorganization.  

13) If the automatic stay continues to be in effect, it would prevent the Elferings from 

realizing on their security described in this motion, the Elferings would be irreparably 

harmed as the value of its collateral continues to decrease and the Elferings would be 

deprived of adequate protection under 11 U.S.C. § 362.  

14) There has been no offer of adequate protection that has been made by the debtors to 

the Elferings and it is unlikely that the Debtors have the ability to offer such 

protection. 

15) By their own schedule, Debtors indicate they wish to surrender the floral business 

property to the Elferings.    

 WHEREFORE, Jeffery and Patricia Elfering move this Court for:  

A) An order terminating or modifying the automatic stay to permit the Elfering’s to 

continue their District Court action and enforce the Temporary Restraining Order that was issued 

by Stearns County District Court, which has been previously described in this motion;  

B) In the alternative, relief in the form of adequate protection to prevent irreparable harm 

to the Elferings by continuation of the automatic stay;  

C) Such other relief as the Court may deem just and equitable. 

 
 
 
 
 
 
 
 
 
 



 
  QUINLIVAN & HUGHES, P.A. 
  
  
Dated:  October 15, 2004 By:   ______/s/ Robert P. Cunningham____ 
  Robert P. Cunningham #0283940 
  James S. McAlpine #322155 
  Krista L. Durrwachter #332367 
  Attorneys for Jeffrey and Patricia 

 Elfering 
  PO Box 1008 
  St. Cloud, MN  56302-1008 
  (320) 251-1414 
  (320) 251-1415 (Fax) 
 
      
 
 
 



UNSWORN CERTIFICATE OF SERVICE 
 
 
 I, Robert P. Cunningham, declare under penalty of perjury that on October 15, 2004, I 
mailed copies of the attached Notice of Hearing and Motion for Relief from Stay by first class 
mail postage prepaid to each entity named below at the address stated: 
 
Stephen L. Heller 
Heller Law Firm, P.L.C. 
Roosevelt Ofc. Park 
606 - 25th Ave. So., Ste. 110 
St. Cloud, MN 56301 
 
Michael & Carrie Austin 
PO Box 864 
St. Joseph, MN 56374 
 
U.S. Trustee 
U.S. Trustee’s Office 
300 S 4th ST RM 1015 
Minneapolis, MN 55415 
 
Trustee 
Terri A. Georgen-Running 
PO Box 16335 
St. Paul, MN 55116 
 
Executed on: __October 15, 2004__   Signed: /s/ Robert P. Cunningham 
         Quinlivan & Hughes, P.A. 
         Attorney for Creditors Jeffrey 
         and Patricia Elfering 
         P.O. Box 1008 
         St. Cloud, MN 56302 
          (320) 251-1414 
       
 
 
 
  
 




































































